Fitness for Duty

Background

Before writing, updating, or applying a fitness-for-duty policy, you are going to have to define performance standards for various jobs. For example, an employee with a broken foot may be able to perform duties as a bookkeeper, but would not be able to stand at an assembly workstation. Could the employee perform to your standards with a reasonable accommodation, such as a stool? Or should the employee be permitted to take intermittent leave?  You may be able to get guidance on jobs specific to your business from your insurance carrier. 
Points to Cover 


Relationship to other policies. Relate your fitness-for-duty policy to your policies on leave of absence, discrimination, safety, consumption and possession of intoxicants, accident reports, emergencies, workers’ compensation, and contagious diseases. 


Performance standards. Before requiring an employee to take a leave under a fitness-for-duty policy, apply your performance standards. As an example, is an employee with a bad cold able to perform to your standards? If not, he or she isn’t fit for duty. On the other hand, an employee with a broken left hand who can still perform his or her normal tasks is fit for duty. Can the employee perform to your standards with a reasonable accommodation? Should the employee be permitted to take intermittent leave? Assigned restricted duty?


Confidentiality. As with all medical information, the data obtained when applying a fitness-for-duty standard must be kept confidential. Provide it only to employees who have a need to know the information. Under the Americans with Disabilities Act (ADA), the Family and Medical Leave Act (FMLA), and the Health Insurance Portability and Accountability Act (HIPAA), certain employers are obligated to maintain medical records in files separate from personnel files and in confidence.


Mental and physical fitness. Your policy should cover not only physical, but also mental fitness for duty. An individual displaying hostility or acting violently is not fit for duty. 


Accuracy of information. There can be no absolute certainty that any determination of fitness for duty is accurate. If the company medical advisor determines that an employee is not fit for duty, the employee should be offered the opportunity to provide medical evidence to the contrary.


Resolution of disputes. Specify a method of resolving disputes over whether an employee is fit for duty. You may simply want to use the same method used for resolving other types of disputes with employees. On the other hand, because there might be medical issues involved, you may want to create a procedure for requesting a decision from a neutral physician satisfactory to both the employer and the employee. 


Consent to medical examination. If you require an employee to undergo a medical examination to determine fitness for duty, obtain a consent form from the employee prior to the examination. This consent form can address such issues as permitting the physician to reveal the results of the examination to the employer, detailing the type of examination so that the employee is not frightened by the unknown, and releasing a company from any liability that occurs because of the negligence of the physician. 


Keep in mind that any such medical examinations must be conducted in accordance with the ADA and the FMLA if those laws apply to your organization. 


Legal requirements. Under federal law, you have a general duty to provide a safe workplace. Under either federal or state law, you may be required to accommodate an employee who is not fit for his or her normal task but can perform some other tasks. 


Your policy will need to state that you will reasonably accommodate such employees. It should list the factors to be considered when making that accommodation. These include danger to the employee, danger to other employees, danger to the public, danger to property, ability to perform the job, cost of accommodation, other positions or duties available, and methods of accommodation. 


Additionally, you may have an obligation under federal or state law to provide leave or intermittent leave to accommodate an employee who is not fit for his or her normal duties.


Required medical leaves of absence. If an employee is not fit for duty, reserve the option to require him or her to take a medical leave of absence. In fact, safety or health regulations may require you to do so. 


Particular duties. While an employee may be generally fit, it is conceivable there can be a problem with specific duties. For example, a pregnant X-ray technician may not be fit for her normal duties without some form of accommodation.  


Records and reports. If the initial determination that an employee is not fit for duty is based on the observations of a supervisor, that information should be recorded before memories fade. For addition, the subsequent medical examination records or other documents that support the conclusion that the employee is not fit for duty must be retained. Some medical records may need to be retained for as long as 30 years (e.g., following exposure to a hazardous substance).


Basis for determination. Do not base the determination that an employee is not fit for duty on suppositions or generalizations. The supervisor should specify observable behavior that indicates the employee is not fit for duty. 


For example, do not assume that a woman who is 8 months pregnant is not fit for duty. Rather, objective facts such as a substantial increase in errors, a significant slowdown in production, an accident, erratic behavior, odor of alcohol, or the like raise the issue of fitness for duty.


Pay. State whether employees who appear for work not fit for duty will be paid for showing up. If your sick leave policy provides for pay, your fitness-for-duty policy can refer to it. Also address whether an employee will be paid for missed work if a supervisor made an error, and the employee was later determined to have been fit for duty. 


Employee responsibility. State that employees have the initial responsibility for determining their fitness for duty. Establish a standard that you expect your employees to follow in making that determination. As an example, during flu season, encourage employees who are beginning to experience the symptoms of the flu to remain home, not only for their own well being, but also to reduce the risk of spreading the infection to other employees.


Drugs and alcohol.  A drug and alcohol policy should be coordinated with or include a fitness-for-duty policy. For example, the policy should state that employees are expected to be in suitable mental and physical condition able to perform their assigned duties satisfactorily.


Consistency. Apply your fitness-for-duty standard consistently. To illustrate, if you require a physician’s statement from employees who return to work after an absence of 2 weeks, you should apply that policy to all employees from the president to the filing clerk.


Return to work. When an employee has been determined to be not fit for duty, your policy should set forth the manner in which it will be determined that he or she is fit to return to duty. You could require a statement from the employee’s physician or your medical advisor.


Timeliness of return to work. State how soon an employee has to return to work once it has been determined that he or she is again fit for duty. For example, you may want an employee who obtains a physician’s release to work to start back that same day or the next workday.


Termination. State how long an employee may be unfit for duty and still remain on your payroll. Will you hold the job open for 6 weeks? Six months? State and federal law may require you to hold the job open for a particular length of time. A number of states have such a requirement for employees on maternity or parental leave. Identify conditions that make an employee unfit to work that may lead to termination, such as intoxication due to the illegal use of drugs.


Medication. Require employees to report if they are taking medication that might affect their ability to perform their tasks. As an example, operators of heavy equipment who are taking prescription medication for an allergy may not be able to operate the equipment safely. Do not require employees to identify the medication or the condition.


If the information is needed, consider the best method to obtain this information yet still comply with the ADA. Having the employee complete a medical leave form may be the best way. If the employee is not on leave, obtain a physician’s statement regarding any restrictions due to the medication; e.g., the employee cannot operate heavy equipment. Based on the restriction, seek to accommodate the employee. 


Please keep in mind that just because there is a restriction due to medication does not mean that the person is a person with a disability as defined by federal or state law. In other words, do not automatically label the person as disabled. 


Accident reports. If an accident occurs on the job, require that it be documented regardless of whether the employee is fit to continue to work or is sent for medical care. You should require that all accidents be reported in accordance with applicable workers’ compensation and safety laws, including the Occupational Safety and Health Act. 


Periodic testing. Depending upon your business, you may want to have routine or random testing for fitness for duty. As an example, if you have employees who regularly operate heavy equipment or vehicles, you may want to confirm that they are fit to operate the equipment prior to their actually doing so. 


Review your policy. Periodically review and update your policy in light of any changes in your work environment or applicable law.

Legal Points


OSH Act. The Occupational Safety and Health Act requires employers to provide a safe workplace. An unfit worker may create a hazard for others.


ADA. The Americans with Disabilities Act protects employees with disabilities, who have a record of a disability, or who are perceived as having a disability. If an employee is accused of being an alcoholic and is placed on medical leave, the employer may have violated the ADA. The ADA also requires medical records to be maintained in confidence. In addition, the law requires that you reasonably accommodate an employee with a disability.


FMLA. The Family and Medical Leave Act grants certain employees the right to a leave. It also requires records to be maintained in confidence. 


Discrimination. If only minority employees are subjected to medical examinations under a fitness-for-duty policy, there may be a claim for unlawful discrimination.


USERRA. The Uniformed Services Employment and Reemployment Rights Act provides protection to returning service members who are not fit to resume all of their duties.


HIPAA. HIPAA requires certain medical records to be maintained in confidence.


GINA. GINA prohibits employers from requesting or requiring genetic information from employees. Any genetic information inadvertently received by the employer must be kept confidential, and the employer may not discriminate against the employee based on the information.


Workers’ compensation. If only employees who have filed for workers’ compensation are required to submit to a fitness-for-duty medical examination, there may be a claim for unlawful discrimination.


Drug testing. State laws may place limits on drug and alcohol tests administered as part of a fitness-for-duty policy, e.g., require notices of tests, require the use of a licensed laboratory, or require reasonable cause for testing.


Invasion of privacy. Disclosing an employee’s medical records can also be an invasion of privacy.


Negligence. Failing to determine whether an employee is fit for duty may lead to claims for negligence, e.g., an unfit driver causes an accident that injures someone.


Wage and hour laws. Generally, state laws require employers to pay for medical examinations of employees, and the federal wage and hour law requires employers to pay employees for time spent in mandatory medical examinations.

Things to Consider


Creation of rights. Design a policy that won’t create a contract or other rights for your employees that you will not be able to follow consistently. To illustrate, an emergency may not permit you to obtain medical advice concerning fitness for duty. Rather than risk an injury, you may send an employee home until you are able to make a determination that he or she is fit to work. 


Under those circumstances, you would have a problem if your policy explicitly provided that you would always give employees the opportunity to have a medical examination before sending them home.


Education. As part of your fitness for duty program, you may want to design an educational program. In this educational program, you can teach employees how to properly perform the job to avoid accidents—and thus avoid injuries that might make them unfit for work. Additionally, you may want to teach employees which intoxicants or medications may reduce their ability to safely operate equipment or perform other tasks.


Your supervisors will also need to be trained to enforce your fitness-for-duty standard. As an example, they will need to know the signs of intoxication in order to determine when an employee is not fit to operate heavy equipment. Further, you will need to educate them about the legal restrictions concerning handicaps, safety, workers’ compensation, and the like.


Industry guidelines. As you design your policy, you should gather any industry guidelines concerning fitness for duty. Additionally, the Centers for Disease Control or the American Medical Association may be sources of this information. 


Coordination with benefits. There are ways to clarify the fact that your fitness-for-duty policy is not designed to punish employees. Your supervisors might provide information to employees who are determined not to be fit for duty concerning the availability of reasonable accommodation, leaves, intermittent leaves, light duty, group health benefits, or workers’ compensation benefits. If you have an employee assistance program, provide employees with information about using it. 


Your goals. Your policy should have specific goals. Such goals include reducing accidents, absences, and workers’ compensation claims, as well as maintaining a safe workplace and protecting the health of employees, customers, and the like.

Sample Policy

Subject: Fitness for Duty  
Example of: Standard Policy 

Purpose

It is the goal of the company to provide a safe workplace for all employees. To accomplish this goal, the company has adopted the following fitness-for-duty policy. 

Policy Statement

All employees are to be mentally and physically fit at all times at work and thereby able to perform their duties as described in their job descriptions.

Guidelines

As with all of our policies, it is not possible for the company to anticipate every situation. The following statements are meant to be guidelines that may vary depending upon the circumstances and applicable law:


All employees will receive training on safe ways to perform their jobs. The training will include the effects of medication, alcohol, drugs, and other intoxicants on job performance. This training will be repeated on a periodic basis and after any on-the-job injury.


All supervisors will receive first-aid training and safety training. Supervisors will also be taught to recognize the signs of intoxication and how to approach employees who have a problem with intoxication. 


All employees will be told of benefits available if they are not fit for duty. 


Employees who are not fit for duty may be eligible for the following benefits: 

—Sick leave 

—Intermittent leave 

—Transfer to other open positions for which they are qualified and are fit for duty 

—Light duty 

—Reassignment of duties 

—Short-term disability leave

—Long-term disability leave

—Employee assistance program

—Medical leave 

—Personal leave 

—Workers’ compensation

—Medicaid and/or medical examination at the company’s expense.


Employees should take advantage of these benefits and only report to work when they are physically and mentally fit. 


If there is a concern about the employee’s performance, the company’s policy regarding performance evaluations will be applied. 


At all times supervisors will take immediate action to maintain a safe workplace. 


Note: If a supervisors believes that the possibility of violence exists, a member of Security is to be present before any contact is made with the employee. If the possibility of violence arises after contact is made, Security is to be alerted immediately. Employees judged by a supervisor to pose an immediate danger may be removed from the work area, sent to an emergency treatment center, or sent home immediately.


Before a supervisor takes any action, he or she should consult with the Human Resources department or the next level of management if time permits.


Generally, a supervisor will have another supervisor observe the actions of any employee before taking action on a belief that an employee is not fit for duty.  


Employees are expected to take advantage of the medical leave policy whenever they are not fit for duty. 


Generally, the guidelines of the medical leave policy will be applied to employees the supervisor determines are not fit for duty. 


If an employee violates a company policy, such as the prohibition of intoxication while on duty, disciplinary action may be taken after consultation as previously indicated. 


Supervisors may take any of the following steps: 

—Request an explanation from the employee.

—Request the employee to consent to a search of his or her belongings for intoxicants.

—Ask if the employee will consent to a medical examination by the company’s 
physician.

—Request the employee to provide a statement from his or her physician that he or she is capable of performing his or her job safely.

—Consult with others as indicated.

—Send the employee home with pay.

—Apply other company policies, such as the medical leave policy.

—Reasonably accommodate any restrictions on abilities revealed by the employee. These steps can include shorter hours, flextime, job sharing, a sign interpreter, a reader, assigning tasks to other employees available and able to do the work, leaves, changes in equipment, and the like.

—Provide information regarding company benefits, such as employee assistance programs.

—Relieve the employee of some duties, assign light duty, or transfer the employee to another position in which he or she can perform the essential job functions.

—Suggest intermittent leave.

—Place the employee on leave.


Supervisors are to complete a fitness-for-duty report.


No medical examinations will be given by the company’s physician without the employee’s written consent. 


All medical examinations required by the company, whether by its physician or the employee’s, will be paid for by the company. 


Employees will be paid for the time spent undergoing a medical examination required by the company. 


Any employee who disagrees with the action taken by any supervisor with respect to the fitness-for-duty policy may follow the procedures contained in the grievance policy. If an error is made, and an employee is fit for duty, the employee will be paid for any missed time.


Other policies will be applied to employees who are not fit for duty (maximum leave time, reasonable accommodation for a person with a disability, intermittent leave, etc.).


All information concerning the health of an employee is to be maintained in confidence and revealed only to those persons with a need to know. Furthermore, all such information must be maintained in confidence in accordance with applicable law including the Americans with Disabilities Act and the Family and Medical Leave Act.


This policy will be interpreted and applied to always conform to applicable law, including the Americans with Disabilities Act and the Family and Medical Leave Act.


This policy will be reviewed annually.

Subject: Fitness for Duty   
Example of: Strict Policy 

Employees are expected to be in suitable mental and physical condition at work, performing their jobs satisfactorily and behaving properly. If you are not able to do your job, are sick, or are taking any medication that might affect your ability to do your job, you are to inform your supervisor immediately. You are not required to disclose the name of the medication or the nature of the condition for which it is being taken. 

You may be required to submit a statement from a physician or provide other documentation regarding whether you can safely perform your duties while taking the medication. If you cannot, the company will attempt to reasonably accommodate you. 

If a supervisor believes you are not fit to perform your duties, you may be relieved of some duties, assigned other duties, sent home, placed on administrative leave, requested to take a medical examination, requested to supply a physician’s statement, or asked for an explanation. Moreover, you may be requested to undergo a drug or alcohol screening to determine your fitness for duty.

Any employee who violates this policy or who refuses to cooperate with the determination of whether he or she is fit for duty in accordance with applicable law will be subject to discipline up to and including termination. 

Employees may be required to consent to a medical examination in accordance with applicable law as a condition of continued employment. All medical information provided in a fitness-for-duty determination will be maintained in confidence.

This policy may be varied in order to comply with applicable law.

Subject: Fitness for Duty   
Example of: Standard Policy 

The company endeavors to provide a safe workplace. This policy applies when an employee is having observable difficulty performing his or her work duties in a manner that is safe for the employee and/or for his or her co-workers, or is posing a safety threat to self or others. 

The purposes of this fitness-for-duty policy are: 

1. 
To promote the safety and health of employees and customers

2. 
To establish procedures by which the company can evaluate an employee’s ability to safely and competently perform her or his duties when a health or safety problem arises

3. 
To comply with applicable law

Procedures

1. 
Employees are responsible for managing their health in such a way that they can safely perform their essential job functions, with or without reasonable accommodation; e.g., employee with the flu should stay home, and employees taking medications that advise against driving should not drive. 

2. 
Employees at work or on-call must remain in a fit condition for the entire period. 

3. 
Supervisors may refer employees for a fitness-for-duty evaluation as provided by these procedures. 

4. 
Before a supervisor refers an employee for a fitness-for-duty evaluation, a Human Resources manager must approve the evaluation unless the circumstances require immediate action. As an alternative to requiring an employee to submit to a fitness-for-duty evaluation, the supervisor may send the employee home with pay on an administrative leave pending a determination or whether to require a fitness-for-duty evaluation.

5. 
Application of this policy is not intended as a substitute for other company policies or procedures related to performance. In addition, application of this policy is not a substitute for discipline. In any situation involving misconduct or violation of company policy, disciplinary action may occur. 

6. 
The company will pay the cost of fitness-for duty-evaluations and will pay the employee for time spent in the fitness-for-duty evaluation. 

7. 
An impartial, independent healthcare evaluator, with appropriate expertise in areas including one or more of the following: medical, psychological, alcohol, or other drug conditions, will conduct a fitness-for-duty evaluation. 

8. 
The company will make the final determination of an employee’s fitness-for-duty status. 

9. 
An employee referred for a fitness-for-duty evaluation will be relieved of duties pending completion of the evaluation. Generally, the employee will be placed on administrative leave.

10. 
When an employee is found to be unfit for some or all duties, his or her employment status will be determined on a case-by-case basis, in accordance with company policy and practice and applicable law. The employee may be placed on a medical leave, intermittent leave, or restricted duty. 

11. 
An employee’s pay status while fitness for duty is being determined will depend on his or her employment status and the facts of the case. 

12. 
In all cases, the company must receive a “return-to-work/fitness for duty form” from the independent evaluator before an employee may return to full or restricted duty. An employee may return to duty even though there are restrictions on the duties assigned, hours of work, or other restrictions. 

13. 
In most cases, a reentry conference with the supervisor and a Human Resources manager (if appropriate) will occur before the employee’s return to work. 

14. 
Noncompliance with a request for a fitness-for-duty evaluation may be considered insubordination and constitute cause if disciplinary action is warranted. False information or the omission of information in the course of a determination of the employee’s fitness for duty may also lead to discipline. Employees are expected to fully cooperate with a determination of their fitness for duty.

15. 
Confidentiality/privacy


Records of fitness-for-duty evaluations will be treated as confidential medical records and be kept separate from existing personnel files; this information can be shared only on a need-to-know basis. 


After an evaluation, information available to the employee’s supervisor will be limited to: 

—Whether a person is fit to resume some or all of his or her job duties 

—Whether a person is a direct threat to self or others

—Whether a person needs specific reasonable accommodations

This policy may be adjusted in order to comply with applicable law. 

Subject: Fitness for Duty   
Example of: Progressive Policy 

Purpose

It is the company’s goal to provide a safe workplace for all employees. To accomplish this goal, the company has adopted the following fitness-for-duty policy. 

Policy Statement

All employees are to be mentally and physically fit at all times at work and, thereby, able to perform their duties as described in their job descriptions, to comply with all company policies, and to comply with all safety rules.

Guidelines

As with all of our policies, it is not possible for the company to anticipate every situation. The following statements are meant to be guidelines that may vary depending on the circumstances and applicable law:


All employees will receive training on safe ways to perform their jobs. The training will include the effects of medication, alcohol, drugs, and other intoxicants on job performance. This training will be repeated on a periodic basis and after any on-the-job injury.


All supervisors will receive first-aid training and safety training. Supervisors will also be taught to recognize the signs of intoxication and how to approach employees who have a problem with intoxication. 


All employees will be told of benefits available if they are not fit for duty. Employees who are not fit for duty may be eligible for the following benefits: 

—Sick leave 

—Intermittent leave 

—Transfer to other open positions for which they are qualified and are fit for duty 

—Restricted duty 

—Reassignment of duties 

—Short-term disability leave

—Long-term disability leave

—The employee assistance program

—Medical leave 

—Personal leave 

—Group health insurance, workers’ compensation

—Medicaid and/or medical examination at the company’s expense


Employees should take advantage of these benefits and work only when they are physically and mentally fit to perform assigned duties.


Employees should request a reasonable accommodation for a disability that prevents performance of assigned duties. 


If there is a concern about the employee’s performance, the company’s policy regarding performance evaluations will be applied. 


At all times, the supervisor shall take immediate action to maintain a safe workplace. 

Note: If supervisors believe that the possibility of violence exists, a member of security is to be present before any contact is made with the employee. If the possibility of violence arises after contact is made, security is to be alerted immediately. Employees judged by a supervisor to pose an immediate danger may be removed from the work area, sent to an emergency treatment center, or sent home immediately.


Before a supervisor takes any action, he or she should consult with the Human Resources department, the medical department, or the next level of management, if time permits.


Generally, a supervisor will have another supervisor observe the actions of any employee before taking action on a belief that an employee is not fit for duty. 


Employees are expected to take advantage of sick leave, the medical leave policy, or the reasonable accommodation policy whenever they are not fit for any duty or are not fit to perform some duties. 


Generally, the guidelines of the medical leave policy or the reasonable accommodation policy will be applied when the supervisor determines that an employee is not fit for any duty or is not fit to perform some duties. 


If an employee violates a company policy, such as the prohibition of intoxication while on duty, disciplinary action may be taken after consultation as previously indicated. 


Supervisors may take any of the following steps: 

—Request an explanation from the employee.

—Ask if the employee will consent to a medical examination by the company’s physician.

—Request the employee to provide a statement from his or her physician that he or she is capable of performing his or her job safely or to identify any restrictions on the employee.

—Consult with others, as indicated.

—Send the employee home with pay.

—Apply other company policies, such as the medical leave policy, or request the employee to consent to a search of his or her belongings for intoxicants.

—Reasonably accommodate any restrictions on abilities revealed by the employee or the employee’s physician. These steps can include shorter hours, flextime, job sharing, a sign language interpreter, a reader, assigning nonessential tasks to other employees, leaves, changes in equipment, and the like.

—Provide information regarding company benefits, such as group health care or employee assistance programs.

—Relieve the employee of some duties, assign restricted duty, or transfer the employee to another position in which he or she can perform the essential job functions.

—Suggest intermittent leave.

—Place the employee on administrative leave.


Supervisors are to complete a fitness-for-duty report.


No medical examinations will be given by the company’s physician without the employee’s written consent. However, subject to applicable law, the company may require the employee to consent as a condition of continued employment.


All medical examinations required by the company, whether by its physician or the employee’s, will be paid for by the company. 


Employees will be paid for the time spent undergoing a medical examination required by the company. 


Any employee who disagrees with the action taken by any supervisor with respect to the fitness-for-duty policy may follow the procedures contained in the grievance policy. If an error is made and an employee is fit for duty, the employee will be paid for any missed time.


Other policies will be applied to employees who are not fit for duty, e.g., sick leave, maximum leave time, reasonable accommodation for a person with a disability, intermittent leave, short-term disability benefits, or long-term disability benefits.


All information concerning the health of an employee is to be maintained in confidence and revealed only to those persons with a need to know. Furthermore, all such information must be maintained in confidence in accordance with applicable law, including the Americans with Disabilities Act and the Family and Medical Leave Act.


This policy will be interpreted and applied to conform to applicable laws, including the ADA, the FMLA, the GINA, and the USERRA.


This policy will be reviewed annually. 

Sample Fitness-for-Duty Certification

Employee: __________________________________________________________

Department/Location:  ________________________________________________________

Status:  Full time   Part time  On leave since: ________________

You have my permission to have a healthcare provider contact the healthcare provider indicated on this certification for purposes of clarification related to this serious health condition, if necessary.

Signed ____________________________ Date: _________________

(Information below to be completed by healthcare provider.)
Effective as of ____________________________________________, the above named employee is hereby certified as fit to resume work duties as follows:

 Full-time duties, no restrictions

 Full-time duties, with the following restrictions (conditions and duration):

__________________________________________________________

__________________________________________________________

 Part-time duties, no restrictions

 Part-time duties, with the following restrictions (conditions and duration):

__________________________________________________________

__________________________________________________________

Intermittent duties, with the following restrictions (conditions and duration):

__________________________________________________________

__________________________________________________________

Name of healthcare provider: __________________________________________________________

Address: __________________________________________________________

Telephone: _____________________________

Type of practice/specialty: __________________________________________________________

__________________________________________________________

Signed ____________________________ Date: _________________

