Return to Work Policy
BACKGROUND

Given the variety of state and federal laws requiring employers to give employees time off from work, as well as requiring benefits such as short-term disability and workers’ compensation that provide compensation to employees who are off from work for certain injuries, employers are developing programs that require employees to return to work. These policies should be designed to comply with the Americans with Disabilities Act (ADA), the Family and Medical Leave Act (FMLA), and any applicable state leave or disability laws.

Essentially, employers are requiring employees able to work to return to part-time or temporary positions, rather than providing benefits for paid time off under short-term disability, long-term disability, or workers’ compensation. Similarly, instead of providing a blanket leave under the ADA, employers are requiring employees who are fit for certain types of duties or for a certain number of hours each week to return to work to maintain their status as employees. 

Such policies can be used to reduce the abuse of such leave policies by employees. Furthermore, if the employee truly does not wish to work, it provides a mechanism for classifying the employee as having abandoned the job. By creating a consistent system of policies regarding return to work, employers can guard against discrimination claims. The following material will aid you in designing your policy.

POINTS TO COVER

•
General policy. Require employees on a leave to routinely report their status. For example, have they been released for “light duty”?

•
Definitions. Define the term “light duty.” Does it mean fewer duties? Different duties? Fewer hours? Easier duties? All? You may want to use other terms such as “reduced duties” to indicate that the position has fewer duties or “restricted duties” to indicate that the job entails less strenuous duties. “Reduced hours” can be used to describe fewer hours or intermittent hours.

•
Physical examinations. Does the company require employees to submit to a medical examination, paid for by the employer, to confirm that the employee is not available for any type of work? If an employee is released to “light duty” and the employee’s physician refuses to provide adequate information regarding the work restrictions, the employer may have a right to have its own physician examine the employee, at the employer’s cost, to establish any work-related restrictions.

•
Detail restrictions. Indicate to the employee that he or she has a duty to advise you of any restrictions. You may need to give the individual’s job description to his or her treating physician and ask the physician to indicate which activities cannot be performed or if there are limits on any activity.

•
Coordination with other policies. The return-to-work policy should be coordinated with the ADA, FMLA, and state workers’ compensation laws. Under FMLA regulations, an employer cannot require a physical examination more often than every 30 days, absent certain circumstances, and cannot require an eligible employee to accept restricted or light duty. Additionally, the return-to-work policy should be coordinated with any short-term or long-term disability program.

•
Type of work. Describe what type of work is available for employees who are able to return to duty on a limited basis. To illustrate, are all positions available for restricted duty? Are there certain positions that are not available for restricted duty?

•
Compensation. What will you pay the person? The rate the individual is normally paid? The rate for the job? State or federal law may require you to pay the employee’s regular rate. 

•
No guarantees. Unless otherwise required by applicable law, employers should not guarantee that work will be available to any employee on a leave of absence who is now available for restricted-duty work. Employers should avoid the need to create work for an employee. On the other hand, if employees are being paid for their time off, such as under workers’ compensation or short-term disability, employers may want to obtain some productivity from that individual. Care must be taken not to design a policy that requires only individuals on workers’ compensation or only on disability to return to work, as such a policy could open the employer to a discrimination claim.

•
Failure to report. If an employee is qualified for a position and has a physician’s release to do that type of work, then address what occurs if the employee refuses or fails to report to work. The employer may be able to treat this as job abandonment. However, a federal or state law may prohibit you from requiring an employee to accept restricted duty.

•
Maximum time. State a maximum time for which an employee will be permitted to work in temporary positions or restricted-duty positions. For example, under the FMLA, an employee is entitled to up to 12 weeks off. For an employee working a 5-day, 40-hour workweek, those 12 weeks translate to 480 hours. Time spent working, even in a light-duty position, generally cannot be counted against an employee’s 12-week FMLA leave entitlement. Accordingly, employers subject to the FMLA could provide that the restricted duty or temporary job that has limited hours is coordinated with the maximum time off under the FMLA. 

Employers not subject to that law could establish a maximum number of weeks an individual could be placed in a temporary position, a part-time position, or other similar situation. Care must be taken by those employers subject to the ADA to ensure that there is a reasonable accommodation for persons with a disability under this policy. Similarly, to the extent that the policy is applicable to pregnant employees, care must be taken to comply with Title VII of the Civil Rights Act of 1964 as amended.

•
Duration. In addition to a maximum time for duration of restricted-duty assignments, identify other events that may end restricted duty. For example, state that once the employee is available for unrestricted work, the temporary job ends. Similarly, if the employee is subject to being laid off or discharged for violation of a company policy, the temporary position should end on such an event.

•
Eligibility. Employers may not want to provide restricted duty or temporary work to all employees. Employers may also wish to restrict eligibility to those employees who have received an approval from a physician to return to work. Other potential eligibility criteria are employees who have sustained an injury in the course of working for the company, employees eligible for a paid leave of absence, employees receiving short-term disability, employees receiving long-term disability, or employees receiving other company compensation. Please keep in mind that limiting eligibility for restricted duty could violate a discrimination law.

•
Procedures. State in your policy who will determine the parameters of the temporary job. Is it the Human Resources department? Is it the supervisor? Is it a combination of the supervisor and the HR department? In any instance, the issues that need to be addressed are items such as the employee’s limitations, schedule, performance reviews, salary reviews, and rate of pay.

•
Benefits. State whether employees who are returning to work on a part-time or temporary basis are entitled to any benefits (the accrual of vacation pay, paid holidays, the accrual of sick time, and the like). 

LEGAL POINTS

•
ADA. This federal law or a similar state law may require you to offer light duty. Even when your policy places a limit on the amount of time that can be spent in light duty, the ADA may require you, as a reasonable accommodation, to extend that time, subject to undue burden limitations.

•
FMLA. This federal law does not allow you to require an employee to accept light duty. However, when the employee requests intermittent leave, you can transfer the person to a position that creates the least disruption for you, the employer. There are restrictions on this transfer right.

•
State leave laws. State family or medical leave laws may require you to allow more intermittent leave than under the FMLA or may create other restrictions on light-duty positions.

•
Workers’ compensation. State law may require you to hold the employee’s job open. It may reduce the employee’s benefits if you offer restricted work, reduced hours, or reduced duties, and the employee refuses the position. If you refuse to allow an injured employee to return to work, you may face a claim of workers’ compensation discrimination.

•
State pregnancy laws. State law may require you to allow pregnant employees to take intermittent leave or to reduce duties. Usually, a healthy pregnancy is not a disability, so normally, the ADA and state disability discrimination laws do not apply.

•
Discrimination. If restricted duties or reduced hours are offered only to certain employees, and if this practice has an adverse impact on protected groups, your company may face a charge of discrimination.

•
State disability. Some states require employees and/or employers to contribute to a disability plan for disabilities or illness not related to work. These laws may increase the amount of time an employee can take off, allow intermittent leave, or restrict when an employer can require a physical examination. Please keep in mind that the definition of “disability” for benefit purposes may be very different from the definition used in discrimination laws.

•
State insurance laws. State insurance laws may apply to the disability insurance you have and may require you to offer certain benefits and allow certain time off.

•
ERISA. If you have short- or long-term disability benefits, these benefits are likely to be governed by ERISA (Employee Retirement and Income Security Act).

•
Contract. Your personnel policy could be treated as a contract under state law. Thus, your policy concerning leave, restricted duty, reduced hours, and intermittent leave, which is more generous than what the statutes require, may be a binding contract. It may be enforced through an administrative process by the state department of labor or the state wage and hour department.

•
Unemployment. Employees who are available for light duty, restricted duty, or reduced hours, but are not offered it, may be eligible for unemployment benefits.

•
Wage and hour. Normally, state wage and hour laws require the employer to pay for a physical examination, and you may even need to pay the employee for the time spent in the examination. Reducing the pay of salaried employees exempt from overtime because they are working fewer hours may cause them to no longer be exempt from overtime. The FMLA may, however, permit such reduced pay and still allow you to classify the employee as exempt from overtime. In a May 12, 2006, opinion letter, the U.S. Department of Labor took the position that the weekly salary for salaried nonexempt employees may not be reduced because of unpaid sick days (FLSA 2006-15).

•
Confidentiality. Generally, the information about an employee’s medical condition is confidential under the ADA, FMLA, and state workers’ compensation laws. The Health Insurance Portability and Accountability Act (HIPAA) may also create confidentiality obligations for your company.

•
Invasion of privacy. Even if a statute does not create confidentiality for medical records, you may invade an employee’s privacy by asking for information or by disclosing it improperly.

•
Malpractice. If you select the physician who performs the medical examination and that individual is negligent in the physical, you may be liable, along with the physician, for that negligence.

THINGS TO CONSIDER 

1.
Cost. As you design your policy for restricted duty or return to work, determine whether it is saving you money or costing you money. For example, if the time spent by supervisors administering the program is excessive, you may not be gaining any benefit from the program.

2.
Employee morale. Ideally, a return-to-work program encourages employees to return to work as soon as they are able and discourages “gold bricking.” Employee morale is often harmed when workers begin to perceive that co-workers are taking advantage of the system; i.e., being paid for time off when they are capable of working, and co-workers are bearing the added burden of performing the task usually done by the absent employee. 

3.
Consistency. Care must be taken in designing your policy to make certain that it can be enforced consistently.

4.
Discrimination laws. As you write your policy, keep in mind which discrimination laws apply to you. Employers subject to the FMLA may write a policy quite different from an employer concerned only with compliance with the antidiscrimination provisions of a workers’ compensation law.

SAMPLE POLICIES

Subject: Return-to-Work Policy 
Organization: Anonymous 
Example of: Strict Policy (FMLA does not apply)

Employees will be granted time off in accordance with applicable laws (e.g., ADA, workers’ compensation). Employees are to keep the Human Resources department advised of their status. If they are available for their regular duties, but for a reduced number of hours, or are available for some duties but not others, employees are expected to report that fact immediately. If you can do any task, you must report that fact. Employees who fail to do so and do not report for work will be treated as having abandoned their job.

Employees may be required to submit written medical confirmation of their unavailability for any work or may be required to submit to a medical examination.

Subject: Return-to-Work Policy 
Organization: Anonymous 
Example of: Standard Policy (Family and Medical Leave Act)

Eligibility. Any employee on a medical or family leave of absence is eligible for restricted duty for work.

Reporting status. Employees on a medical or family leave are expected to advise the HR department on a monthly basis of their status, “restricted hours,” or other job-related restrictions. They are to report that information to the HR department. A written statement of the restrictions is to be provided by the employee from his or her physician to his or her supervisor.

Type of positions. Generally, employees will be assigned to restricted duties for which they are qualified and which best suit the restriction. Normally, jobs will not be created for an employee even though he or she is available for restricted-duty work. Restricted-duty jobs may be altered in order to comply with any applicable law. Employees eligible for the FMLA are not required to accepted restricted-duty positions during any available FMLA time.

Physical examinations. Before returning to a restricted-duty job, the company has the right to require the employee to undergo a physical examination by a physician selected by the company. The company will pay for this examination. Similarly, employees on a medical leave may be required to undergo a physical examination by a physician selected by the company at the company’s expense in order to establish that the employee is not available for restricted-duty work.

Compliance with company policies. While on a leave or while on restricted duty, an employee is expected to comply with all company policies.

Other work. Employees who are capable of performing some work are to advise the company so that the company can determine whether there are restricted-duty jobs available. Generally, employees are not permitted to work elsewhere while on leave of absence unless approved by the company beforehand. For example, an employee may be approved for work as part of a rehabilitation program or for work elsewhere when the company does not have restricted-duty work available suitable for that employee.

No guarantee. The company does not guarantee the availability of any restricted-duty work to those employees who are available for it. Employees who are assigned to a restricted-duty job have no guarantee that that job will exist for the duration of their medical or family leave.

Maximum duration. The maximum duration of a restricted-duty job is the exhaustion of benefits for time off under the Family and Medical Leave Act.

Pay and performance reviews. Just as with all other leaves, no benefits accrue during restricted-duty jobs. Normally, pay raise reviews and performance reviews will be postponed until the employee returns to his or her regular duties. If an employee’s restricted-duty job is the same as his normal position, but simply with a reduction in hours, then the review will occur, but on a schedule based on the hours worked by the employee. For example, if an employee is normally reviewed every 6 months when working a full-time schedule and is now working 4 days out of 5, the review should follow 32 weeks of work rather than 26 weeks. In essence, there would be 130 days of work performed before a 6-month review, and the employee on a reduced work schedule would be required to complete 130 days of work before the “6-month review.”

Confidentiality. Medical information provided by employees regarding their work restrictions will be maintained in confidence in accordance with applicable laws, including HIPAA.

Coordination of benefits. To the extent that any employee is receiving compensation from the company, other sources of benefits such as short-term or long-term disability must be reduced in accordance with the terms of those plans.

Rehabilitation. Employees may be required to participate in a rehabilitation program, such as work hardening, to be eligible for the return-to-work program.

Furnishing medical information. Employees are expected to provide all information, including all medical information, needed to assess whether there is available work for an employee on restricted duty. Employees are not required to provide medical information except as permitted by applicable law.

No employment contract. Just as with all other policies, this policy for return to work does not create any contract of employment between any employee and the company. Any employee has the right at any time, with or without cause, to terminate his or her employment, and the company retains the same right.

Layoff. Employees on restricted duty are subject to layoffs just like all other employees.

Pay. Except when otherwise provided by applicable law, employees on restricted duty are not guaranteed their pay for their normal position. The pay rate for the restricted position will be based upon the knowledge, skills, and abilities required for the job as well as general market conditions. 

Coordination with other policies. This policy should be coordinated with all other company policies.

Failure to return to work. Except as provided by applicable law, failure to return to work when a restricted job position is made available to an employee will be treated as job abandonment.

Failure to comply. Failure to comply with this policy or failing to report for limited-duty assignments, except as provided by applicable law, may be grounds for disciplinary action, up to and including termination.

Applicable law. This policy must be administered in accordance with applicable law.

Subject: Return-to-Work Policy 
Organization: Anonymous 
Example of: Standard Policy 

Eligibility. Any employee on any leave of absence is eligible for restricted or temporary duty for work.

Reporting status. Employees on a leave are to advise the HR department on a weekly basis of their status. As soon as an employee is released for any type of work, whether “part-time,” “light duty,” “work at home,” “limited duty,” “restricted hours,” or other types of restrictions, they are to report that information to the HR department. The employee is to provide a written statement describing any work restrictions from his or her physician to the HR department. Employees on a medical leave may be required to undergo a physical examination by a physician selected by the company at the company’s expense in order to establish that the employee is not available for restricted-duty work.

Types of positions. Generally, employees will be assigned to duties for which they are qualified and which best suit the restriction. Normally, jobs will not be created for an employee even though he or she is available for restricted work. Restricted jobs may be altered in order to comply with any applicable law.

Furnishing medical information. Employees are expected to provide all information, including all medical information, needed to assess whether there is available work for an employee on restricted duty.

Fitness for duty. To comply with the company’s fitness-for-duty policy, before returning to a restricted-duty job, the company will require the employee to undergo a physical examination by a physician selected by the company. The company will pay for this examination and the employee’s time.

Compliance with company policies. While on a leave or while on restricted duty, an employee is expected to comply with all company policies. An employee may be required to accept restricted-duty work in order to remain eligible for a leave.

Other work. Generally, employees are not permitted to work elsewhere while on leave of absence unless approved by the company beforehand.

No guarantee. The company does not guarantee the availability of any restricted- or temporary-duty work to those employees who are available for it. Employees who are assigned to a restricted- or temporary-duty job have no guarantee that that job will exist for the duration of their leave.

Layoff/reassignment. Employees on restricted duty are subject to layoffs/reassignment just like all other employees are.

Maximum duration. The maximum duration of a restricted-duty job is the time of the approved leave. Restricted duty also ends when the individual is released to full work, laid off, or otherwise becomes ineligible.

Benefits. No benefits accrue during restricted-duty jobs, except as otherwise provided by applicable law.

Failure to return to work. Failure to return to work when a restricted job position is made available to an employee will be treated as job abandonment, except as otherwise provided by applicable law.

Medical information. All medical information will be held in confidence in accordance with applicable law.

Coordination of benefits. To the extent that any employee is receiving compensation from the company, other sources of benefits such as short-term or long-term disability must be reduced in accordance with the terms of those plans.

Rehabilitation. Employees may be required to participate in a rehabilitation program to be eligible for the return-to-work program.

No employment contract. Just as with all other policies, this policy for return to work does not create any contract of employment between any employee and the company. Any employee has the right at any time, with or without cause, to terminate his or her employment, and the company retains the same right.

Pay rate. Employees on restricted duty are not guaranteed their pay rate for their normal position. The pay rate for the restricted position will be based on the knowledge, skills, and abilities required for the job as well as general market conditions and applicable law. 

Coordination with other policies. This policy will be coordinated with all other company policies.

Applicable law. This policy must be administered in accordance with applicable law.

